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UNTO THE RIGHT HONOURABLE, % 24 
The Lords of Count and Seſſion, 2 . 
PETITION 


O F 


sir ARCHIBALD DENHAM of Weſt- 
ſhield, Baronet, 1 


1 


HUMBLY SHEWETH, 5 


HAT Sir William Denham of Weſtſhield, i 
on 14th July 1711, ſettled his lands and eſtate of 
Weſtſhield, in the form of a ſtrict tailzie, contain- 
ing the uſual clauſes, de non alienando, Oc. upon 

Robert Baillie of Hardington, and his heirs-male ; and fail- 

ing them, upon the petitioner, his nephew, and his heirs- 

male. 

Upon the Erh Auguſt thereafter, Sir William executed a 

ſettlement of his moveable eſtate, and a great variety of debts 

due to him by bonds, both heritable and perſonal, in fa- 
vour of the ſame ſubſtitutes who were appointed to ſucceed 
to the eſtate of Weſtſhield. The plain and declared inten- 
tion of this ſecond ſettlement was, that the debts and move- 
ables thereby conveyed ſhould be inſtantly applied towards 

| A payment 


„ 


payment of any debts that might affect the tailzied eſtate of | 


Weſtſhield ; and that the ſame might be tranſmitted free and 
deied to the ſeveral heirs of tailzie. 

Sir William Denham having died the iſt January 1712, 
without iſſue, the ſucceſſion, by virtue of this tailzie, opened 


to the ſaid Robert Baillie, who made up his titles by a gene- 


ral ſervice, no infeftment having ever paſſed upon the tallzie; 
but omitted to ingrols 1 in his ſervice the reſolutive and irritanc 
clauſes. 

This neglect was made the foundation of a daclarator of 
irritancy, at the inſtance of the petitioner, who was the next 
ſubſtitute; and after a good deal of litigation, a judgement 
was pronounced by this court,'on 24th February 1726, find- 
ing the irritancy to be incurred. 

During the time that Robert Baillie had been in poſſeſſion, 
which was about thirteen or fourteen years, he had uplifted 
the whole of the debts and moveable eſtate left by Sir William 
Denham, excepting a debt ſecured upon the eſtate of Har- 
dington, which he had no opportunity of uplifting, as the 
ranking of the creditors upon that eſtate was not brought to 
a concluſion till many years after. This the petitioner had 
occafion to ſet forth to the court in 1722, in an application 
which he then made for having the tailzie of Weſtſhield re- 
corded. 

The petitioner having entered into n in conſequence 


of the above judgement, an action was brought againſt him, 


at the inſtance of one of Robert Baillie's creditors; and, not- 


withſtanding the defences which were pleaded for the peti- 


tioner, upon the footing of the tailzie, the court, in Novem- 
ber 1731, found the eſtate of Weſtſhield afſectable for pay- 
ment of Robert Baillie's (Sir Robert Denham's) debts. But 
upon an appeal to the Houſe of Peers, this judgement was re- 
verſed, and Sir Robert's debts were found not to be good a- 


gainſt the eſtate of Weſtſhield. 


In 


Po 


[3] 


In the year 1731, Alexander and Robert Denhams, ſons of 


Sir Robert, tee an appeal to the Houſe of 1 againſt 
the judgement declaring the irritancy againſt their father ; 
and the judgement having been reverſed, Sir Robert Den- 
ham, ſon of the former Sir Robert, ſucceeded to and poſſeſſed 
the eſtate of Weſtſhield till his death, which happened 1 in 1756; 
at which time the ſucceſſion again opened to the petitioner, by 
virtue of Sir William's deed of tailzie. - 


It appears, that Sir Robert Denham, (Robert Baillie), 


on. the 3d May 1712, granted a bond of the following 
tenor. | 


( 


« Sir Robert Denham of Weſt/hield Dr to John Weir, 


June 11. 1711, To the funeral-charges of 

Captain Walter Denham, and his brother 

“ Sir William Denham of Weſtſhield, Ja- 

* nuary 2. 1712, all together amounting to | 
the ſum of 5 7 IH. T6 3 2 


I Sir Robert Denham of Weltſhield, by theſe preſents, 
grant me to be juſtly reſting and owing to John Weir 
merchant in Edinburgh, all and haill the ſam of L. 1348 
Scots money, for neceſlaries furniſhed to the funerals of 
my deceaſed uncles, Sir William Denham of Weſtſhield, 


and Captain Walter Denham his brother-german; which 


ſum I oblige myſelf, my heirs, executors, and intromitters 
with my goods and gear whatſomever, thankfully to con- 
tent and pay to the ſaid John Weir, his heirs, executors, 
or aſſignees, betwixt and the term of Lammas next to come, 
with the ſum of L. 400 of expences of plea, in caſe of 
failzie; together alſo with the due and ordinary annual- 
rent of the {aid principal ſum from the term of Whitſunday 
next to come, till the term of payment above written, and 


ay and while the ſaid {um 1 is unpaid.” 
An 


+ ] 


An action was raiſed upon this bond in the year 1749, by 
Eliſabeth and Jean Weirs, daughters of John Weir, and James 
Donaldſon merchant in Drumſeuch, huſband to Eliſabeth, for 
his intereſt, againſt Sir Robert Baillie alias Denham, and his 
tutors and curators, as repreſenting the granter of the bond 
upon the paſſive titles. As the character in which the defend- 
er is called in that action appears to the petitioner material in 
the preſent cauſe, he will beg leave to ſtate it to your Lord- 


{ſhips in the words of the ſummons itſelf; which are as fol- 


low. And albeir the ſaid purſuers, and the ſaid James Do- 
* naldſon for his intereſt, have oft and divers times defired 
and required Sir Robert Baillie alias Denham, now of Weſt— 
„ ſhield, and his tutors and curators, if they any have, for 
„their intereſt, as ſon and heir of the ſaid deceaſed Sir Ro- 


bert Denham, and intromitter with his charter-cheſt, writs, 


and evidents, of his land and eſtate, rents, mails and du- 
* ties thereof; at leaſt as ſucceſſor to him ftitulo lucrativo poſt 
% contractum debitum; at leaſt he and his ſaid tutors and cu- 
„ rators, if he any has, for their intereſt, as being lawfully 
charged to enter heir in general to his ſaid father within 
“ forty days, conform to act of parliament; at leaſt as vi- 
% tious and univerſal intromitters with his ſaid father his 
moveable debts, goods, gear, and effects, and otherwiſe 
* repreſenting him on one or other of the paſhve titles known 
* in law; to make payment,” &c. 
This action was called on 2d November 1750, before the 
then Lord Juſtice-Clerk Ordinary; upon which occaſion the 
following minute and interlocutor appears. Williamſon 
© repeated his libel, and writs produced, and inſiſted againſt 
* the defender, as repreſenting the deceaſed Sir Robert Den- 
* ham, his father, upon the paſlive titles libelled, and cra- 
ved decreet. Lockhart, for the defender, denies the paſ- 
„five titles. Williamſon alledged, The defender is charged 
* to enter heir. Lockhart anſwered, That he is content to 


* renounce qualificatèe; and craved a competent time to give 
* 
in 
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c jn a renunciation. — Finds the libel relevant, and the 


-< paſſive title of lawfully charged to enter heir, inſtructed by 
the letters of general charge, and execution thereof produ- 
-* ced; but, for eliding thereof, ſuſtains the defence of a va- 
ne renunciation; and aſfigns to the defender's procurator 
the firſt day of December next for producing the ſame.” 


No farther proceedings enſued on that proceſs, which 


| Rems to have been altogether deſerted. But in the year 1769, 
a ſummons was raiſed againſt the petitioner, and William 
Lockhart reſidenter in Craignetha:z, This ſummons proceeds 


at the inſtance of Jean Weir, daughter to John Weir. It nar- 
rates, that furniſhings had been made for the funerals of Sir 
William Denham in the year 1712, and of Captain Wal- 


ter Denham in the year 1711, for the amount of which 


furniſhings Sir Robert Denham had granted bond; and it 
concludes againſt the defenders, as Tags, Sir William 
Denham on the paſſive titles. 

The defences returned in this proceſs are in the following 
words: Imo, That there is no title in the purſuer's perſon 
* to the debt; 2do, The defender Sir Archibald does not re- 
preſent Sir Robert Denham, the granter of the bond; ; and, 
& 3110, The debt is long ago preſcribed.” 

The cauſe came before the Lord Kennet Onde in the 
courſe of the rolls; who, after hearing parties at the bar, was 
pleaſed, on 16th February 1770, to pronounce the follow- 
ing interlocutor. Having confidered what is above ſet 
“forth, finds the defenders are not liable for the funeral- 
5 charges of Captain Walter Denham; but finds them liable 
“ for the expence of Sir William Dans the tailzier, be- 
« ing L. 674: 2: 1 Scots; and decerns againſt them for pay- 
* ment thereof.” | | 

Mutual repreſentations were given in againſt this interlo- 
cutor ; anſwers alſo were given in on the part of the purſuers 
to the repreſentation for the defender, and, on 6th December 
1770, the Lord Ordinary pronounced the following interlocu- 
tor, © The Lord Ordinary having conſidered the mutual re- 

B * preſentations 


„ 


4 preſentations for the parties, and anſwers for the purſuer 
& to the defender's repreſentation ; and in reſpect that the de. 
fender has failed to give in anſwers to the purſuer's repre. 
“ ſentation, holds the facts therein ſtated as true; and de- 


* cerns for the ſum contained in the account and bond libel- 


led, being L. 1348: 4: 2 Scots money, and intereſt thereof 
fſince the 5th July 1769, the date of the citation in this pro- 
“ ceſs, and in time coming, till payment.” | 

The petitioner preferred a repreſentation againſt this inter- 
locutor, which being appointed to be anſwered, the followin 
interlocutor was pronounced on 17th January laſt. The 
Lord Ordinary having again confidered this repreſentation, 
„ with the anſwers thereto, refuſes the deſire of the ſaid re- 
“ preſentation, and adheres to the former interlocutor.” And 
a repreſentation being preſented againſt this interlocutor, the 
Lord Ordinary, on the 2d inſtant, refuſed the deſire thereof, 
and adhered to his former interlocutor. | 

Theſe interlocutors the peritioner humbly ſubmits to the 
review of your Lordſhips. | 

It is an admitted point, That the petitioner is not the re- 
preſentative of Sir Robert Denham, the granter of the bond 
libelled on, in any other ſhape than as heir of tailzie under 
Sir William Denham's deed of entail. No ſeparate eſtate de- 
ſcended to him from Sir Robert; nor has he ever done any 
deed that could ſubject him to a paſhve title. 

So ſtanding matters, the petitioner muſt, in the f/f place, 
ſubmit to your Lordſhips conſideration, whether the claim of 
the purſuer 1s not altogether preſcribed, in ſo far as it can be 


made effectual againſt him; or, in other words, whether the 


negative preſcription has not run againſt any action compe- 

tent againſt the repreſentatives of Sir William Denham, in 

conſequence of this claim being ſuppoſed a debt payable out 
of his eſtate. | 

For your Lordſhips will obſerve, that though this had been 

a debt originally exigible out of the eſtate of Sir William Den- 

| | | ham, 
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Bam, yet the jus crediti on that eſtate was derelinquiſhed, and 
the obligation altogether innovated by the bond taken from 
Sir Robert Denham in the year 1712; whereby, inſtead of an 
open account, upon which an action lay againſt the eſtate, 
and particularly againſt the executry of Sir William Denham, 
the purſuer's predeceſſor betook himſelf to a perſonal obliga 

tion againſt Sir Robert Denham, his heirs and ee ee 
whatſoever. And this dereliction and innovation will appear 
in a more conſpicuous point of view, when it is conſidered, 
that this very debt, if juſtly due out of the eſtate of Sir \ il 
liam Denham, was a preferable debt upon his executry; 
which executry was of very confiderable value, and ſufficient 
to pay a great deal more than all the debts that Sir William 
owed. The purſuer's predeceſſor, therefore, in taking this 


bond from Sir Robert, did what was equivalent to uplifting 


the ſum out of the executry, and lending it aa to Sit 


Robert upon his perſonal bond. 


That this was really the intent and meaning of parties, ap- 
pears farther from the proceſs brought in the year 1749, when 
the then Sir Robert Denham is purſued for payment of this 
very bond, and is purſued, not as the repreſentative of Sir 
William Denham, or upon the footing of this being a debt 
exigible out of his entailed eſtate, which Sir Robert was then 
in poſſeſſion of, but upon the footing of his being the repre- 
ſentative of Sir Robert Denham the granter of the bond, by in- 
curring paſſive titles to him: Accordingly, when the cauſe is 
called before the Lord Ordinary, the defence pleaded is, 
That Sir Robert did not repreſent his father upon the paſſive 
titles, and offered to produce a renunciation. The Lord Or- 


dinary ſuſtains the defence, and allows him to give in his re- 


nunciation. It is remarkable, that neither in the ſummons, 
nor in the minute, is there the leaſt mention made of Sir Ro- 
bert Denham being the repreſentative of Sir William, and, on 
that account, liable on the paſſive titles; neither does it ap- 


= pear, that the purſuer repreſented againſt the interlocutor pro- 


nounced, ſuſtaining the defence; ſo that it ſtands a res fudi- 
cala, 


„ 
cata, finally determined by that interlocutor, that it was 3 


ſofficient defence againſt the debt purſued for, that Sir Ro- 
bert Denham did not repreſent his father. 


If that defence was good to Sir Robert, it muſt likewiſe be 


good to the petitioner ; and if action were now competent a- 
gainſt him, he apprehends he would be intitled to plead the 
deciſion in that proceſs, as a precedent in this one; and in- 
deed as a precedent inter eaſdem perſonas de eadem re; for Si 
Robert was an heir of - entail, fo is the petitioner ; and the 
the preſent purſuer is one of the very identical perſons who 
appeared as a purſuer in that action, and upon the ſame titles 
upon which that action was brought. It ſeems unneceſſary, 
however, to inſiſt much on this point, as the petitioner ap- 
prehends action does not lie againſt him at all, preſcription 
having run quoad him; for, from the period of Sir William's 
death in the 1712, to the time that this action was brought, 
no leſs than fifty-ſeven years have elapſed without any act of 
interruption of any kind, as the proceſs brought againſt Sir 
Robert Denham in the year 1749 cannot be looked upon in 
the light of an interruption, ſince it proceeded not againſt Sir 
Robert as an heir to Sir William, or in virtue of any claim 
ſuppoſed competent againſt Sir William's eſtate, but ſingly in 
virtue of the perſonal obligement by the firſt Sir Robert; fo 
that if ever any claim exiſted againſt the eſtate of Sir Wil 
liam, all action upon that head is now cut off by the negative 
preſcription. 

Even ſuppoſing this action had been brought within the 
period of preſcription againſt the petitioner, as repreſentative 
of Sir William Denham, ſtill a point would require to be diſ- 
cuſſed, meriting the attention of your Lordſhips, viz. How 
far the document produced by the purſuer as her ground of 
action, could ſerve as a document of debt againſt the repre- 
ſentatives of Sir William Denham in his entailed eſtate. 

Your Lordſhips have heard, that Sir Robert Denham, at- 


ter the death of Sir William, entered not only into poſſeſſion 
- of 
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of his entailed eftate, but alſo intromitted with his executry 
and moveables. This he did to a very great extent, viz, up- 
wards of L. 2000 Sterling; and this moveable cſtate was ſuf- 
ficient to have paid off every ſhilling of debt that Sir Wil- 
lam owed. | 

Suppoſing the heritable eſtate had deſcended in one way, 
and the moveable eſtate in another, there is no queſtion but 
that the funeral-expences of Sir William was a preferable 
debt upon the moveable eſtate, and fell to be paid by the ex- 


cutor; inſomuch that, if the heir had actually paid hem, 


he would have been intitled to relief out of the executry 
funds. : 

Now let it be ſuppoſed, that this event had actually hap- 
pened, that the executry had deſcended to a different perſon 
from the land-eſtate, and that the undertaker for the funerals, 
inſtead of confirming executor-creditor, or purſuing either 


heir or executor for the funeral-expences, had taken a bond 


from the executor, binding him, and his heirs and aftignees, 
in a ſum certain, declaring that ſum to have been the fune- 
ral-expences of Sir William Denham, the petitioner appre- 
hends it is clear, beyond a poſſibility of doubt, that this 
bond could never be made uſe of as a document of debt a- 
gainſt the heir of the land-eſtate, who did not repreſent the 
executor, and had no connection with him whatever. The 


perſon who had accepted of ſuch a bond, inſtead of following 


out the legal courſe againſt the heir and executor, would be 
held to have innovated the debt, to have relinquiſhed his 
claim againſt the eſtate of the defunct, and to have betaken 
himſelf to the ſole ſecurity of the perſon who was executor, 
and his repreſentatives. 

The caſe, in the apprehenſion of the petitioner, is not eſ- 
{entially different, where the ſame perſon ſucceeds as heir 
and executor, but takes the land-eſtate under a ſtrict entail, 
and the executry in the uſual manner. He cannot, by any 


act or deed of his, burden the entailed eſtate, and he is bound 


4 to 


8 


to pay the debts of the defun out of the moveable eſtate as 
far as it will go. When, therefore, inſtead of paying off a 
debt which fell to be paid out of the moveable eſtate, he 
grants bond, upon a narrative that the ſum contained in that 
bond is a debt due by the defunct, ſuch a bond will never 
militate againſt the ſucceſſors in the entailed eſtate, or prove 
againſt them, that the debt was actually due by the entailer; 


on the contrary, the creditor in ſuch bond will be preſumed, 


novatione debiti, to have relinquiſhed all claim againſt the en- 
tailed eſtate, and the heirs of entail, and to have betaken him- 
ſelf to the perſonal ſecurity of the firſt inſtitute, and his re- 
preſentatives whatſoever. 

Many inſtances of caſes ſimilar to this have occurred in 
practice; not indeed in the matter of entails, but in other 
points, where the ſimilarity of principles produces the ſame 
ratio decidendi. 

Thus in the caſe of a perſon on deathbed, who by law can- 
not do a deed to the prejudice of his heir, in the ſame way 
that an heir of entail cannot do a deed to the prejudice of his 
heir under the ental, it has been found, That a baſtard 
* cannot prejudge the King of a ſum reſting to him, by de- 
* claring on his deathbed, that upon his conſcience that 
* ſum pertained not to bim, but to another who borrowed 
„ his name to the bond; Hadington, 1oth December 1623, 
* Craw contra A father upon deathbed calls 
* his ſon, and declares, that the right of ſuch an appriſing, 
* ſtanding in his perſon, is but in truſt, and takes his pro- 
„ miſe to denude it to the true party; accordingly the boy af- 
© rerwards grants an obligation to that effect, but being minor, 
© he was induced to revoke it. The Lords, from a principle 
** of conſcience, allowed a trial, by witneſſes, or otherwile, 
* if the father was heard at any time in his health to ac- 
* knowledge this right to be only a truſt; but did not ſuſtain 
& his declarator in lecto; Fountainhall, 22d November 1687, 


* Crawfurd contra Bell. A perſon upon deathbed having 
| executed 
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« executed a declaration of truſt with relation to an cſtate in 
* his perſon, the declaration was found not probative againſt 
the heir, unleſs ſupported by other adminicles; Dirle: on, 
* Gosford contra June; ; Stair, 26th November 1674, Paton 
contra Stirling.“ 

In like manner a bankrupt, who, by the act 1621, is diſ- 
abled from granting any deeds in favour of conjunct and 
confident perſons, unleſs for onerous cauſes, cannot, by in- 
ſerting an onerous cauſe in the narrative of the deed, make 
that deed probative in favour of the perſon to whom it was 
granted. On this point a variety of deciſions are collected in 
the Dictonary, voce Proof, which to recite would take up too 
much of your Lordſhips time, and ſerve only to ſwell this 
paper unneceſſarily, as the pony point ſeems to be eſta- 
bliſhed beyond a poſſibility of donb 

Upon the ſame principles, in on times, when eſcheats 
were the conſequence of remaining unrelaxed at the horn for 
twelvemonth, A diſcharge, bearing payment of a bond 
granted to a brother by a rebel, denounced, and in priſon for 
debt, was found not to prove its onerous cauſe againſt a 
* donator of eſchear; and that the payment behoved to be 
* otherwiſe inſtructed; Stair, 15th January 1679, Cranſton 
* contra Kyle. A bond granted after horning, bearing 
© to be for the price of wines, was not found probative of 
its onerous cauſe againſt the donatar of eſcheat, though 
„ it did not appear that the creditor was a conjunct and con- 
* fident perſon ; but he was allowed to inſtruct the onerous 
* cauſe by the rebel's count-book, and books of entry, he 
* being a merchant: and the Lords refuſed to ſuſtain a proof 
* fimply by witneſſes, without ſuch adminicles in writ; Dir- 
5 leton, 20th December 1676, Veitch contra Pallat.” 

In the ſame way, after inhibition uſed againſt any perſon, 
the narrative of a deed granted by him, will not prove, that 
a debt to which that deed is made to relate, exiſted before 
the date of the inhibition; but if the debt is not inſtructed 

aliunde 


4 


aliunde, the deed will be cut down by the inhibition. Now, 
the caſe of a perſon under inhibition bears a very cloſe re- 
ſemblance to the caſe of an heir of entail ; for by the ordina- 
ry clauſes in an entail, obliging the ſeveral heirs not to dif. 
pone nor contract debt to the prejudice of thoſe to ſucceed 
them, the remoter ſubſtitutes are all conſtituted creditors to 
the heir in poſſeſſion guoad that obligation; and the regiſtra- 
tion of the tailzie in terms of the act 1685, is conſidered as 
an interpellation to all the lieges, and has preciſely the ſame 
effect with an inhibition executed upon this obligation, at the 
inſtance of the ſeveral ſubſtitutes. An heir in poſleſſion, 


therefore, by virtue of a tailzie, is in the ſame ſituation gucad. 


the remoter ſubſtitutes, with a debtor under inhibition n 
a creditor- inhibitor; and his deeds ought to be as little either 
obligatory upon, or probative againſt, theſe ſubſtitutes, as the 
deeds of a perſon inhibited have been determined to be, with 
regard to the creditor at whoſe inſtance the inhibition had 


been uſed. 


It deſerves to be remarked, that, in this caſe, no account of 


funeral-expences appears; and a good deal of affectation has 
been uſed, in making out the bond by Sir Robert Denham. 
To give it the better appearance, it begins in a very formal 
manner, Sir Robert Denham of Weſtſhield, Dr to John 
+ Weir.” But then what follows? Is it a particular account 
of furaiſhings? far from it: It is one ſlump ſum, ſaid to be for 
the funeral-expences of two different perſons, but which would 
have been juſt as applicable to any other thing that had been 
prefixed to it, and would have been every whit as intelligible, 
if the words to ſundries,” had been uſed inſtead of the words 
that here occur: and it is rendered ſtill more ſingular, by 
there not being a diſtinction made between the amount of the 
funeral-expences of Sir William Denham, and of thoſe of his 
brother Captain Walter, | 
Had an action been brought immediately after the death oi 


theſe gentlemen, againſt Sir Robert Denham, upon my a 
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ſcrap of paper as this, it is humbly apprehended it would by 
no means have been ſuſtained'; ſuch ſlump bills affording no 
room for inquiry, whether furniſhings had really been made 
or not, which can eaſily be done, when the particulars of the 
furniſhings are ſtated. Neither indeed can ſuch bill be ca- 
pable of proof, which 1s a moſt eſſential thing in every ground 
of action. It is eſſentially neceſſary, that the particulars of 
an account of furniſhings purſued on, be ſet forth, in order 
that it may be proved, if required; for a ſhop- account does 


not prove its furniſhings it contains. Theſe, if denied, muſt 


be otherwiſe proved; and, after three years, though the fur- 
niſhings are proved, they are not held to be due, unleſs they 
are ſhown to be ſo, by writ or oath of party. If writ is the 
mean of proof reſorted to, it muſt bear a reference to the fur- 
niſhings ; for it is not ſufficient, becauſe a man writes that 
he owes a ſhop- account, that therefore a ſhop-account may 
be brought in to any extent, without particulars being men- 
tioned. After ſuch writing, a man has ſtill a liberty to ſay, You 
muſt point me out the particulars'of your furniſhings ; and 
he may object to ſuch particulars as truly never were furniſh- 
. | 

The writing therefore on which the preſent action proceeds, 
is not even of the nature of a written atteſtation of a ſhop-ac- 
count, which would avail to preſerve an action againſt the tri- 
ennial preſcription ; becauſe there is really here no account at 
all. In ſhort, it is clearly a perſonal bond of Sir Robert Den- 
ham's, which can militate only againſt him and his repreſen- 


tatives, to the credit of whom the receiver of that bond be- 


took himſelf ; but which can never create a debt againſt Sir 
William Denham s heir of entail. 

May it therefore pleaſe your Lordſhips, to alter the interlo- 
cutors of the Lord Ordinary; and aſſoilzie the petitioner 
ſimpliciter from this action. 

According to juſtice, &c. | 
ANDREW CROSBIE. 


